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FILE NUMBER 11-CVS- 8 )

TOWN OF FRANKLINTON,
a North Carolina municipal corporation,
Plaintiff
Vs COMPLAINT AND PETITION FOR
DECLARATORY JUDGMENT
COUNTY OF FRANKLIN,
a body Politic and Corporate,
Defendant

Pursuant to N.C. Gen. Stat. § 1-253, et seq., and Rule 57 of the North Carolina Rules of
Civil Procedure, the Plaintiff hereby files this Complaint for a declaratory judgment. In support

of this Complaint, the Plaintiff now comes and alleges and says the following:

1. The Plaintiff is a duly chartered municipal corporation located in Franklin County,

North Carolina. Herein referred to as “Town”.

2. The Defendant is a body politic and corporate, capable of suing and being sued
whose purpose is, among other things, to provide certain utilities to citizens and
businesses located in unincorporated areas of Franklin County, North Carolina.

Herein referred to as “County”.

3. Asexplained more fully below, an actual, justiciable controversy exists between the

Town and County. Plaintiff is entitled to bring this action under the Declaratory



Judgment Act, N.C.G.S. § 1-253, et seq., to obtain a determination of its rights under
the laws of this state.

Town has no administrative remedy that could be exhausted before bringing this

action for declaratory judgment.

The defense of sovereign immunity is not applicable to this action because it is
brought pursuant to N.C.G.S. § 1-253, et seq., by which the State of North Carolina
and its entities have waived any defense of sovereign immunity in connection with
an action by “[a]ny person interested under a...written contract or other writings
constituting a contract, or whose rights, status or other legal relations are affected by
a...contract or franchise, may have determined any question of construction or
validity arising under the...contract, or franchise, and obtain a declaration of rights,
status, or other legal relations thereunder. A contract may be construed either before
or after there has been a breach thereof.” N.C.G.S. § 1-254.

Jurisdiction is proper in this Court pursuant to N.C.G.S. § § 1-75.4, 1-253, and 7A-
245.

Venue is proper in this Court pursuant to N.C.G.S. § 1-77.

SECTION I —HISTORICAL RELATIONSHIP OF THE PARTIES

The parties entered into the first of a series of contracts on or about July 17, 1978 in
which the Town was to provide a certain quantity of treated drinking water to the
County at a rate which equaled the “in Town” customer rate as set by the Town’s
duly elected Board of Commissioners. Additionally, the contract contains
provisions regarding the improvements to the Town’s water distribution system,
limitations on the Town’s ability to expand its customer base beyond certain
geographic boundaries; and a provision which contemplates water rationing. See

attached Contract attached hereto as EXHIBIT 1.
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10.

11.

12.

13.

14.

Without specifically revoking or stating their intentions to modify the first contract,
the parties entered into a second contract on or about March 8, 1982 in which the
Town was to provide an increased quantity of treated drinking water to the County
at a rate which equaled the “in Town” customer rate as set by the Town’s duly
elected Board of Commissioners. Additionally, the contract contains provisions
regarding additional improvements to the Town’s water distribution system,
provisions which place further limitations on the Town’s ability to expand its
customer base beyond certain geographic boundaries; and the same provision which

contemplates water rationing. See attached Contract attached hereto as EXHIBIT 2.

Then on or about March 15, 2004, the parties entered into a written document
modifying the March 8, 1982 contract. The agreement modified the prior contract’s
provisions as to the use and maintenance of the improvements to the Town’s water
distribution system, and placed a complete prohibition on expansion of the Town’s
water distribution system beyond certain geographic boundaries. See attached
Contract attached hereto as EXHIBIT 3.

The affect of this last modification prohibited the Town from any further expansion
of its utilities systems to serve additional customers which were located adjacent to
its corporate boundaries. This limitation prevented the Town from increasing its
customer base and spreading its costs over a larger customer base.

The County was the Town’s largest single customer and its purchase of water

represented approximately sixty percent (60%) of the water sales revenue.

The County has contracts for the purchase of water for resale and distribution from
three suppliers: Town of Franklinton, Town of Louisburg, and Kerr Lake Regional

Water System. Each of the County’s suppliers all draw water from different sources.

Since 1982, the Town has routinely delivered and the County has paid for the
contracted amount of an average of 350,000 gallons per day at the “in Town” rate on
a monthly basis. The volume actually drawn by the County has been on some
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15.

16.

17.

18.

19.

occasions more and other occasions less than the contract amount. The County has

always paid the minimum when their volume was less than the contracted amount.

For both emergency situations and times of severe drought, the parties have had to
curtail the delivery and purchase of water. On certain dates, when the Town’s water
plant had to be offline for repairs, the County delivered water for the Town’s use.
And in past droughts, the Town has had to suspend water sales to the County.
Additionally, on one occasion, the County’s supply from Kerr was interrupted, and

the Town delivered its excess capacity for the County’s use.

Prior to 2010, the most significant interruption of service occurred in the summer of
2007. Due to a record setting state-wide drought, the Town was forced to halt
delivery of water to the County for three months. During that same period, the
Town implemented stringent water usage restrictions on its remaining customers.
The cessation of water delivery to the County enabled the Town to maintain
drinking water for its remaining customers. The three-month suspension of water
delivery to the County resulted in a loss of revenue to the Town in an amount of
approximately $157,000.00.

In that the County had three suppliers for water, the Town’s cessation did not cause
any interruption of service to the County’s customers.

Article 1V of each contract states: “[i]n the event it becomes necessary for TOWN to
curtail water usage, COUNTY shall curtail its water usage to the same extent
TOWN must require its other water customers to curtail their water usage.” (See
Exhibits 1 and 2)

Neither the Town, Louisburg, or Kerr have the legislative authority to impose
restrictions or rationing on the County’s customers. The inability to impose or
enforce such restrictions poses a risk of depletion of the Town’s water supplies for

essential use when faced with an emergency or drought situation.
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20.

21.

22,

23.

24,

In the past, the interruption of one water supplier has not resulted in the County to

limit its customers to any extent.

Because of the design of the system, Town has no method to actually reduce or
restrict the quantity of water that the County draws. Simply, the supply valve is
either open or closed, but the County has additional mechanisms to control the

volume or flow.

The Town has relied on the course of conduct established between the parties during
the past twenty-eight years, when it has requested the County’s cooperation in the
temporary cessation of water in times of water supply shortages, planned outages,
and emergencies. In each of these past occurrences, the County has consented to the
temporary cessation, and in turn the Town has reduced the County’s monthly bill by
those amounts not delivered. The parties, for at least the twenty-eight years
immediately preceding this action, have established a continuous course of
performance whereby these temporary cessations of water deliver were the

necessary and reasonable limitation that the contract contemplates in Article 1V.

In response to the 2007 drought and the resulting legislative mandates, the Franklin
County Board of Commissioners adopted the Water Shortage Response Ordinance
on or about October 9, 2007. Said Ordinance is attached hereto as EXHIBIT 4.

County’s Water Shortage Response Ordinance states that the Town of Franklinton is
a “supplier of water” to the County. The ordinance directs that upon being advised
by one of its suppliers of a water shortage, the County Manager or Public Utilities
Director has authority to curtail usage and impose restrictions on its customers. The
ordinance states that mandatory rationing of water may be necessary to “achieve an
immediate further reduction in water use in order to extend existing water supplies
and at the same time, assure that sufficient water is available to preserve the public
health and sanitation and to provide fire protection service.” Franklin County Water
Shortage Response Ordinance — Exhibit 4.
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25.

Further, on or about February 18, 2008, the Franklin County Board of
Commissioners amended the Water Shortage Response Ordinance and strengthened
its terms and conditions including the addition of permanent restrictions on outdoor

water uses. Said Ordinance modification is attached hereto as EXHIBIT 5.

SECTION Il - FACTUAL EVENTS LEADING UP TO IMMEDIATE DISPUTE

26.

27.

28.

29.

N.C.G.S. § 159-26 requires a local governmental entity to establish and maintain an
accounting system that includes, among other funds, a General Fund and a Fund for
each utility or public enterprise owned or operated by the entity. A fund is a separate
fiscal and accounting entity with its own self-balancing set of accounts; its own
assets, liabilities, and equity; and its own revenues and expenditures. The General
Fund is the main operating fund of the government and accounts for all transactions
that are not included in another fund. The utility owned and operated by the local
government entity maintains its operation from what is known as an Enterprise
Fund.

N.C.G.S. § 159-26 does not define “enterprise,” however, in practice enterprise is
used to describe the self-supporting or mainly self-supporting activities that are of a
commercial nature and that provide services, goods, or facilities to the public for a

fee such as water, sewer, power and other such utilities.

Enterprise activities of governmental entities are supposed to generate sufficient

revenue as to not require supplemental funding from ad valorem or cash reserves.

Setting rates and charges for water services furnished by a municipality to its
customers is proprietary function, subject only to limitations imposed upon such
action by statute or contractual obligation assumed in such actions. N.C.G.S. 88
160A-314(a), 160A-322.
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30.

31.

32.

33.

34.

35.

36.

Town's sale of water to County, which in turn sells water to its customers, is a sale
of goods for purposes of Uniform Commercial Code. N.C.G.S. 88 25-2-101 et seq.,
Mulberry-Fairplains Water Ass'n, Inc. v. Town of North Wilkesboro, 105 N.C.App.
258 (1992), disc. review denied, 332 N.C. 148 (N.C. Jul 16, 1992)

In preparing the 2010-2011 budget for the Town of Franklinton, the Board
discussed how the Town had received warnings from the N.C. Local Government
Commission (LGC). In reviewing the annual audits, the LGC had warned the Town
its utility operations were not self-sustaining and that their continued supplement by
the general fund would weaken the Town finances and further reduce the Town’s

reserves.

The Town Board also discussed how the increased debt service for the Water Plant
renovations mandated an increase in the water rates. The annual debt service for the
Town’s Water Plant for the 2010-2011 budget year totaled in excess of $119,000.

The Town Manager proposed in the budget discussions a new water rate structure
which included for its customers exact per gallon billing and a tiered use whereby
there was no minimum charge for water use. The proposal called for a significant
increase to the per-thousand-gallon rate. Said proposed rate structure was publicized
and a copy was sent to the Franklin County Public Utilities Director.

The Town received various communications from the County’s staff and

management stating their dissatisfaction with the rate increase.

In its public work sessions and regular meetings, the Town Board reviewed and
discussed the concerns of the County and the concerns voiced by its other

customers.

Following the discussions and public hearing, the Board of Commissioners for the
Town of Franklinton enacted a Budget for 2010-2011 which included a new water
rate for “in Town” customers of $5.75 per thousand gallons. The “in Town” rate for
the 2009-2010 Budget had been $4.75 per thousand gallons.
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37.

38.

39.

40.

Following the enactment of the budget and new water rate, the Chairperson of the

Franklin Board of Commissioners wrote the Town and stated the County’s intent to
hold the Town in breach of the contract if it failed to deliver the contracted amount
of 350,000 gallons per day. The County also stated its desire for a new longer term

contract with different terms. Said letter is attached hereto as EXHIBIT 6.

SECTION Il - THE IMMEDIATE DISPUTE

During the summer of 2010, due to a lack of normal rainfall and interruptions in the
upstream flow, the Town staff and employees began closely monitoring a

diminishing water supply.

Having been alerted by Town staff of the decreasing levels of the Town’s reservoir,
the Town Manager personally inspected the levels on September 7, 2010. Based
upon the staff’s prior periodic measurements, the Town Manager determined that the

water supply was being diminished rapidly and was approaching critical levels.

On Tuesday, September 7, 2010, the Town Manager drove to the Franklin County
Public Utilities office and met with the Franklin County Public Utilities Director.
The Town Manager informed the County Director of the Town’s diminishing water
supply, and its urgent need to curtail water usage to preserve the remaining supply.
The Town Manager informed the County Director that it might become necessary to
suspend delivery to the County. The County Director stated that he would rather
make immediate reductions to the quantity it was receiving from Town than suspend
service entirely. The Town Manager replied that he was flexible, but asked that the
County take immediate action. The Director told the Town Manager that he would
let him know of the County’s intentions. The Town Manager informed the Director
that the Town Board would meet on the next day to consider the implementation of

water restrictions to the Town’s customers.
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41. On the evening of September 8, 2010, the Town Board met in open session in an
emergency special called meeting. The Town Manager apprised the Board of the
dire situation and recommended immediate implementation of water restrictions.
Accordingly, the Town Board voted to declare a water emergency and implement
Stage 111 water restrictions on its customer. The restriction’s purpose was to cease
the outside use of water and encourage overall water conservation. The Stage IlI

water restrictions prohibited the following activities:

a. Watering lawns, grass, shrubbery, trees, flowers, and vegetables;

b. Obtaining water from a fire hydrant for any purpose other than fighting fires
or for a public emergency;

c. Filling swimming and/or wading pools;
d. Operating or inducing water into any ornamental fountain, pool or pond;
e. Washing any vehicle;

f. Serving drinking water in restaurants, cafeterias, or any other food
establishment except upon request;

g. Operating a water-cooled air conditioners or other equipment which does not
recycle water;

h. Using water for any unnecessary purpose or the intentional waste of water.
i. Using water on a structure for any purpose other than fighting a fire.

j.Additionally, fire protection is to be supplied if possible through the drafting
of water from surface water wherever available and the Town will cease
flushing fire hydrants except for emergency situations.

42. As of September 13, 2010, the water supply had not improved and the County
Public Works Director had not responded to the Manager’s earlier request. The
Town Manager called the Director and asked of the County’s intentions regarding
the water supply emergency. The Director told the Town Manager that he had been

too busy and would get back with him.
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43. On September, 20, 2010, the Town Manager still had not received any response
from the Public Works Director or anyone from the County regarding its intentions
to voluntarily decrease water consumption or voluntarily agree to suspend water
transfers from the Town. The Town Manager determined that the Town’s water
supply was continuing to be depleted at a rapid rate, and the level in the reservoir
was critical. The Town Manager took into consideration that the County had two
other water suppliers who were not experiencing supply shortages. The Town
Manager determined that in order to protect the essential water use — domestic
drinking water — it was prudent and necessary to cease water delivery to the County.
The Manager was resigned that a further delay in such action would jeopardize the

Town’s sole source of drinking water.

44. Later on September 20, 2010, the Town Manager notified the County Public Works
Director of his decision to suspend water transfers to the County based on the
declaration of the water emergency. The Public Works Director’s responded that the
suspension would constitute a breach of the water contract (EXHIBIT 2). The
Public Works Director offered no explanation as to the lack of response or action

from the County to the Town’s water shortage.

45. Beginning on or about September 21, 2010, the County began purchasing additional
quantities of water from the Kerr Lake Regional Water System at a volume rate of
$4.08 per thousand gallons. As later stated by the County Finance Director, the

County was saving money by not buying water from the Town.

46. After receiving notice from the Town, the County failed to curtail its usage, impose
any additional water use restrictions upon its customers, or did the County’s
customers experience any water interruptions. After being notified of the Town’s
water supply emergency, the County did not make any effort to reduce the quantity
of water in transferred from the Town. Further, during the ten-day suspension of
water delivery, the County did not incur any increased cost for the purchase of water

from its other suppliers nor did the County suffer any water supply shortage.
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47.

48.

49.

50.

Therefore, the Town contends that County was not damaged in any manner from the

temporary interruption.

On October 1, 2010, having had the benefit of several inches of rain, the Town
notified the County Manager in writing of its appreciation of the County’s
cooperation and that the Town was lifting the emergency water measures and
prepared to deliver water to the County. The Town stated its willingness to make up
for the reduced quantity delivered during the month of September and of course pro-
rate the billing. Said letter is attached to the Complaint as EXHIBIT 7.

On October 5, 2010, in response to the Town’s letter of reinstating water delivery,
the County Manager wrote to the Town. The County stated that the Town had acted
in a discriminating manner and was in breach of the contract. The County stated
that the Town’s failure to deliver the contractual amount of water in light of the
recent rate increase and its intentions to repair the Town’s reservoir constituted a
breach of the contract. The County said it would no longer purchase water from the
Town under the existing contract. The letter concludes “the cost of the water to the
County has reached unaffordable levels.” Said letter is attached to the Complaint as
EXHIBIT 8.

As usual, the Town calculated the quantity of water delivered to the County for the
month of September, 2010. The Town had delivered water to the County for twenty
days of the month, and during that period, the County had drawn 7,893,915 gallons
of water. That quantity constitutes an average of 394,695.80 gallons per day,
exceeding the contractual average daily amount by over 44,000 gallons per day for
those twenty days. Thus, the County had received eighty percent (80%) of its

monthly contractual volume what computes to be sixty percent (60%) of the month.

As mandated in Article 1V of the 1982 Contract (EXHIBIT 2), the County was

obligated to curtail its usage as requested by the Town. Yet, despite knowledge of

the Town’s water emergency and diminishing supply, the County actually consumed

an additional twelve percent (12%) more each day over the contractual daily
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51.

52.

53.

54.

55.

56.

57,

quantity. Whether intentional or not, the County’s increased average daily usage
contributed the water emergency.

On or about October 18, 2010, the Town delivered its invoice to the County for
September’s actual water volume delivered, not the minimum contractual amount.
In addition to its invoice, the Town explained, in accompanying letter, its belief that
no breach had occurred and clarified the events leading up to the temporary water

suspension. Said invoice and letter is attached to the Complaint as EXHIBIT 9.

On October 22, 2010, the County wrote to the Town restating its position that the
Town breached the contract and tendered payment for the September 2010 water
invoice. Said letter is attached to the Complaint as EXHIBIT 10.

For each of the months of October, November, and December, 2010, the County
drew a minimal amount of water for its operation of the County park. The Town
invoiced the County for each of those months for the contractual volume which
amounted to $64,000, $60,000 and $64,000 for each month respectively. Said
invoices are attached to the Complaint as EXHIBIT 11. The County has refused to

pay those invoices citing the Town’s breach and their withdrawal from the contract.

The Town contends that the temporary suspension of water supply to the County
does not constitute a breach of the contracts.

The Town contends that the County took no action to assist the Town with the water

supply emergency as requested by the Town Manager.

The Town contends that the County exacerbated the water shortage by increasing its
average daily consumption by more than twelve percent (12%) during the first
twenty one days of September.

The Town contends that the County’s Public Works Director violated the County’s
Water Shortage Response Ordinance by not taking action to curtail usage to prevent

further restrictions.
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58.

59.

60.

61.

62.

63.

The Town contends that after notifying the County of the water supply shortage, and
the County’s failure to act, the Town’s only remaining action to protect the
remaining supply was to implement a temporary suspension of delivery of water to

the County.

The Town contends its actions were reasonable and necessary and were in keeping
with the parties’ past practices addressing emergency water supply shortages.

The Town contends that while there is no specific force majeure clause in the
contracts, the Town’s action did not cause the County to be damaged in any manner.
The Town offered in mitigation to supply additional quantities of water to the
County during October 2010.

The Town contends that even if the suspension constitutes a breach of the terms of
the contracts, said breach is immaterial and does not the County is not entitled to

unilaterally withdraw from the contracts.
The Town contends that the County should be held to the terms of the contract.

The Town contends that application of the doctrine of equitable estoppel is
applicable to these facts. The Town has shown how they relied on County's conduct
allowing temporary cessation in times of water shortages for many years. The facts
show that County was aware of and agreed to the temporary cessations as the
procedure during a water shortage. County acquiesced to these temporary
interruptions and directly benefited from them on all occasions. Under these
circumstances, the court should find the suggestion of breach to grossly offend the
principles of equity which would allow County to deny that the established custom
of the parties permitted temporary interruption of service in order to relieve itself

from the further obligation of the contract.
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SECTION IV - RESULTING ISSUES FROM TERMINATION OF CONTRACTS

The supply of water for a certain duration and price schedule are not the only terms

addressed by the contracts between the parties. The terms also speak to certain fixtures installed

to the property of the Town and set out a defined area in which the Town can provide and sell

utilities, those terms have limited the Town’s growth and expansion.

64.

65.

66.

67.

68.

As set out it the contracts, the County has caused to be installed certain
improvements and fixtures to the Town’s water distribution system. Additionally,
the contract provides that the Town leases those improvements for its use. For
example, one of those installed lines is a 16” distribution line which runs east to
west through the entire town limits and ETJ which supplanted and replaced one of

the Town’s main distribution lines.

While the contracts specifically state that those added lines are to be owned by the
County and utilized by the Town, the ownership of these lines are an inevitable

controversy.

That ownership controversy exists; be it now, should the court determine that the
County may withdraw from the contracts, or in 2022 when the last contract expires.
The improvements delineated in the contracts are integrated and incorporated into
the Town’s infrastructure. The installed lines are permanently affixed to the Town’s
property and assets. The contract calls for an impossibility where the County retains
ownership of improvements made to the Town’s property.

The Town contends that upon the end of the contracts either by natural expiration or
upon the judicial findings of breach and withdrawal being appropriate, the
improvements and fixtures to the Town’s water distribution system as delineated in

the contracts would be the property of the Town.

The Town contends that despite the contracts specific language, the removal of

those lines would damage the Town’s property. The Town contends that these items
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69.

70.

71.

72.

73.

74.

75.

76.

constitute a fixture to the Town’s property and a tenant who installs fixture cannot
remove said fixture or retain ownership of said fixture after the ending of the lease

agreement.

As set forth in the contracts, the County has prohibited the expansion of the Town’s

water distribution system.

During the contractual term, the County has installed additional infrastructure to
service the areas surrounding the Town’s contractually defined service area. The
County has claimed as its customers some properties that are physically located

within the Town’s corporate limits and extra territorial jurisdiction.

But for these contractual restrictions, the Town would have acquired and expanded

its utility infrastructure to accommodate and service these utility customers.

The County has benefited financially from these contractual restrictions upon the
Town. In that the County utility rates for water and sewer have historically
exceeded the Town’s rates for both “in Town” and “out of Town” customers. Those
customers who would have been serviced by the Town would have benefited from

lower utility rates.

The Town contends that those customers who are in the current Town limits should

be and remain a customer of the Town for water and sewer.

The Town contends that those customers who, at any day forward, become within
the corporate Town limits should become customer of the Town for water and

Sewer.

The Town contends that the County has been unfair in its suppression of the Town’s
ability to expand its utility services in and around their corporate limits.

The Town contends that it should be permitted to expand its utility service area

without further restraint from the County.
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WHEREFORE, the Plaintiff prays the Court as follows:

1.

Enter declaratory judgment that the Plaintiff has not breached the contracts between
the parties;

Alternatively, that if the Court determines that the Plaintiff has breached the
contracts, that whether such breach was material and caused the Defendant to be
damaged in any amount, and whether the Defendant is entitled to unilaterally

withdraw from the contract;

And if the Defendant is entitled to unilaterally withdraw from the contract, then may
the Plaintiff have, possess, and utilize the fixtures and improvements to the Plaintiff’s
utility infrastructure as specifically delineated as the Defendant’s property in the

contracts.

And if the contract is ceased, under what conditions may the Plaintiff expand its

utility service district free from restraint by the Defendant.
Award the Plaintiffs their reasonable attorney’s fees as allowed by law;
Tax the costs of this action against the Defendants; and

Provide such additional and further relief to the Plaintiff as the Court deems
appropriate including any amounts deemed owed to the Town of Franklinton under

the contracts.

This the 2(s day of January 2011.

Banzet Thompson, & Styers, PLLC

Mitchell G. Styers

Attorney for Plaintiff, Town of Franklinton
P. 0. Box 535

Warrenton, North Carolina 27589
Telephone: (252) 257-3166
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YUNLY OF

) ATTACHMENT 3
N 2TH CAROLINA

FRANKLIN

THIS CONTRACT, made and ente.ed into this 17th day of " ly, 1978, by and

vetveen the County of Frenklin, North Carolina, hereinafter called and referred

to as COUNTY, and the Town of Franklinton, North Carolina, hereinafter called

and referred to as TOVN.

VAEREAS,

WHEREAS,

VHEREAS

WHEREAS,

COUNTY desires to improve the economic status of its general citizenry
through improved job opportunities in industry and associated commercial
and service estéblishments, and,

COUNTY believes that it ié necessary bto provide a potable water supply
to areas of the COUNTY where industry locates in order to accomplish
this goal, and,

COUNTY proposes to cause certzin water supply utili®ies to be cormstruct-
ed as hereinafter provided, znd,

TOWN believes it is in its best interest to support COUNTY in this pro-

gram effort. ' -

WITNESSETH, in consideration of the mutual promises herein contained, the parties

hereto contract and agree as follows:

ARTICLE TI. COUNTY agrees to cause to be constructed, and pay all costs thereof,

for the following waterworks facilities which shall be made a func-

tional part of TOWN'S WATER SUPPLY SYSTEM. A1l engineering and con-

struction standards shail conform to TOWN'S requirements.

(A) 16" High Service Weter Main from a point 1000 feet Vest of N.C.
Highway #56 with State Road 1003, and extending along said N.C.
Highway #56 to a point where said Highway intersects with U:S.
Highway #1 just West of the TOWN.

(B) & two-way metering arrangement will be constructed at a point
1000 feet VWest of State Road 1003 to meter water from the
COUNTY to the TOWN and from the TOWN to the COUNTY.

(c) =& manually operated check valve will be instzlled at this point
1000 feet West of State Road 1003 to allow water to move from -
the TOWN SYSTEM to the COUNTY SYSTEM ang provisions for the in-
stallation of a booster pumping station to allow pumping water

from the COUNTY SYSTEM to the TOWN SYSTEM,

Pt






ARTICLE V.

ARTICLE VI.

the total daily water usage by COUNTY forwcompljance with this
agreement. In the event it becomes necessary for TOWN to cur-

tail water usage, COUNTY shall curtail its water usage to the

same éxtent TOWN must require its other water customers to cur-

tail their water usage.

TOWN agrees to sell water to COUNTY at the water rate for customers
located inside TOWN'S municipal limits, said water rates being in
effect July 17, 1978. TOWN agrees to hold these water rates firm
until Juiy’1, 197%9. After Jﬁly'1, 1979, COUNTY agrees to pay for
its water usage based upon water rates which TOWN may adopt from
time to time for TOWN'S inside customers. In the event COUNTY

has special water—use'contfacts with specific water usérs, TOWN
shell have the right»to review and approve such special zgresements
if the said agreement directly affects the operation of TOWN'S
waterworks systeﬁ or other customers of TOWN who are in a similiar
condition. All extensions of water main beyond TOWN service area
shall be mzde by COUNTY and metered as a single customer by a

master meter installed by COUNTY. Such metered water main exten-
sions shall be billed by TOWN to COUNTY on 2 single customer basis.
COUNTY agrees to sell potable water to TOWN in quantities up to
100,000 gallons per day for use by TOWN for itself or TOWN customers
located in designated service area as delineated in Article III,
above. The water so furnished by COUNTY to TOWN shall conform to
water quality standards established by the Division of Health Services
of the North Carolina Department of Human Resources and delivered

in such guantities and at such pressures as are normally available

to other customsrs on COUNTY'S water distribution syStem. TOWN'S

actval water usage will vary from dey to day but the total daily de-

mand of the TOWN shall be determined by a master water meter which
COUNTY shall furnish and instailvat the service area boundary be-
tveen COUNTY and TOWN. The purpose of this meter will be to de-
termine the total daily water usage by TOWN for compliance with this
agreement. In the event it becomes necessary for COUNTY to curtail
water usage, TOWN shall curtail its water usage to the same extent

COUNTY rmust require its other water customers to curtail their water

usage.
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L VII.

@)

RETi

?.

ARTICLE VIIT.

ARTICIE IX.

ARTICLE X.

COUNTY agrees to sell water to TOWN at the water rate which
COUNTY’paid';t the time of purchzse of said water and said
water rates being in effect July.17, 1978. COUNTY agrees 1o
hold these water rates firm until July 1, 1979. After July 1,
1979, TOWN agrees to pay for its water usage from COUNTY based
upon water rates which COUNTY may adopt from time to time suf-
Ticient for COUNTY'S reco&ery of its cost in the purchase of
water from the Town of Louisburg for resale. In the event

TOWN has special water-use contracts with specific water users,
COUNTY shall have the right t& review and approve such special
agreements if the said agreement directly'affect; the oﬁeration
of CéUNTY'S waterworks system or other customers of COUNTY who
are in a2 similar condition. All extensions of water main beyond
TOWN service areaz shall be made by COUNTY ang metered as a single
customer by a2 master meter installed by COUNTY.

COUNTY shall have the absolute right to utilize the water main to
transport large volumes of potable water through TOWN'S service
area for use by COUNTY in future COUNTY service areas. COUNTY
shall notvbe-required to pay TOWN for such transportation usage
nor shall TOWN charge COUNTY for such transportation usage of the
water main. The determination of fhe pass—ﬁhrough water volume
shall be on the basis of master water meter reading difference.

The water.volume determined by the master meter reading difference
shall be the TOWN'S water usage. " TovN agrees to maintain and op-
erate 211 watervorks facilities in future COUNTY service areas a-
long U.S. Highway #1, North, South, and West of TOWN.

COUNTY agrees to secure all necessary permits, easements, rights-
of-way, and other interest in real property necessary to carry out
the construction of the project. _COUNTY'agTees to furnish to TOWN
access to all such properties. COUNTY agrees to be responsible for
camage to existing water and sewer installations in znd out of
TOWN.

The term of this Lgreement and the obligation of the TOWN to supply

water to the COUNTY shall be for a period of forty years from the

date hereof.

A



IN TESTIMONY WHEREOF, the parties have caused this instrument to be

duly executed by'their constituted officials, and their corporate

seals hereto affixed, upon authority duly given.

ATTEST :

BY: /Wmm)

JeanVShearln
Clerk to the Board

ATTEST :

Bxﬁﬁnddq/éZZAﬂ%u%/’

. / Vi

Mary S. Kearney
Town Clerk

{ , Chairman
County Cormissioners

TOWN OF FRANKLINTON, N.C.

b ///;P—%/ =

. Johnson, .
Nayor

5



COUNTY OF FRANKLIN EXHIBIT 2

THIS CONTRACT, made and entered into this 8th day of March | 1982, by
and brtween the County of Franklin, North Carolina, hereinafter cailed and referred
v as COUNTY, and the Town of Franklinton, North Carolina, hereinafter called and

referred to as TOWN.

WHEREAS, COUNTY desires to improve the economic status of its general citizenry
through improved job opportunities in industry and associated commercial and ser-

vice establishments, and,

__WHEREAS, COUNTY believes that it is necessary to provide a potable water supply to
areas of the COUNTY where industry locates in order to accompiish this goal, and,

WHEREAS, COUNTY proposes to cause certain water supply utilities to be constructed
as hereinafter provided, and,

WHEREAS, TOWN believes it is in its best interest to support COUNTY in this pro-
gram effort.

WITNESSETH, in consideration of the mutual promises herein contained, the parties
heretoc contract and agree as follows:

ARTICLE I.

COUNTY agrees to cause to be constructed, and pay all costs thereaf, for the following
waterworks facilities, portions of which shall be made a functional part of TOWN'S
WATER SUPPLY SYSTEM. A1l engineering and construction standards shall conform to

TOWN'S requirements.

A. 16" High Service Water Main from the TOWN'S existing water treatment plant,
north to its intersection with N.C. Highway #56, thence East along N.C. Highway #56
to said Highway's intersection with U.S. Highway #1, thence approximately 28,000
Tinear feet scuth along U.S. Highway #] to a point where said Highway intersects with
N. €. Highway 96, thence a 12" High Service Water Main along N. C. Highway 96 to a
meter vault located south of the intersection of U.S. Highway 1A with N.C. Highwav OA.

B. A two-way metering arrangement will be constructed at a point approximately
7,500 linear feet south of the intersection of U.5.Highway #1 and N.C. Highway #56
(approximately 50 Tinear feet south of the intersection of U.S. Highways #1 and 1A)
to meter water from the TOWN to the COUNTY or from COUNTY to the TOUWN.

C. All other improvements required to compiete the system as determined by
Engineering Design.

ARTICLE II.

COUNTY and TOWN agree that ownership of facilities enumberated under Article I, above,
will remain with COUNTY and that COUNTY will Jease these facilities for forty years to

TONN for an annual payment of $1.00. B

ARTICLE II1.

COUNTY and TOWN agree that for the purpose of this agreement TOWN municipal service
‘ea will include existing area served by TOWN'S water system and extend Westward
slong Highway 56 to the TOWN'S water treatment plant and Southward approximately
7,500 linear feet along U.S. Highway #1 to the meter vault Tocated south of. the in-
tersection of U.S. Highway #)1 and 1A and that COUNTY service area will commence at
this point and extend Southard alcng U.S. Highway 71 approximately 20,500 linear feet
to the intersection of U.S. Highway #1 with N.C. Highway 96 and thence along N. C.
Highway 96 to the meter vault located just south of the intersection of U.S. High-
way 1A with N.C. Highway 96. A1l connections ito 16" or i2" high service water main
in TOWN municipal service area shall be approved by TOWN. A1l connections to 16" or
12" high service water main in COUNTY service area shall be approved by COUNTY.
TOWN agrees to maintain and operate all waterworks facilities in both TOWN and COUNTY
service area at TOWN'S expense. A1l water customers connected to water system located
on U.S. Highway #1 in TOWN'S service area shall be TOWN'S customers and alil water
~m'stomers connected to water system located on U.S. Highway #1 or N.C. Highway 96 in
CJNTY'S service area shall be COUNTY'S customers.



ARTICLE IV.

TOWN agrees to sell potable water to COUNTY for use by COUNTY for itself or COUNTY
customers located in designated service area along U. S. #1 and extensions thereof

and in conjunction with extensions of the 16" or 12" water main both within and with-
out TOWN'S service area, to serve designated COUNTY customers. COUNTY agrees that the
first 350,000 gallons of potabie water utilized by COUNTY or COUNTY'S customers in
COUNTY'S service area along U. S. #1 South and H. C. Highway 56 East combined will be
purchased by COUNTY and its customers from TOWN. At such time as the COUNTY or COUNTY'S
customers desire to purchase water in excess of 350,000 gpd, COUNTY agrees to negotiate
with TOWN for the rights to purchase additional water for COUNTY or COUNTY'S customers
""{n increments of not less than 100,000 gpd additional. A1l designated COUNTY customers
within the provisions of the above, shall be approved by TOWN. The water so furnished
by TOWN to COUNTY shall conform to water quality standards established by the Divisicn
of Heaith Services of the North Carolina Department of Human Resources and delivered in
such quantities and at such pressures as are normally available to other customers on
TOWN'S water distribution system. COUNTY'S actual water usage will vary from day to
day but the total daily demand of the COUNTY shall be determined by a master water meter
which COUNTY shall furnish and .install at the service area boundary between COUNTY and
TOWN. The purpose of this meter will be to determine the total daily water usage by
COUNTY for compliance with this agreement. In the event it becomes necessary for TOWN
to curtail water usage, COUNTY shall curtail its water usage to the same extent TOWN
nust require its other water customers to curtail their water usage.

ARTICLE V.

JOWN agrees to sell water to COUNTY at the water rate for customers located inside
JJOWN'S municipal limits, said water rates being in effect July 1, 1981. TOWN agrees to
hold these water rates firm until July 1, 1982, -After July 1, 1982, COUNTY agrees to
pay its water usage based upon water rates which TOWN may adopt from time to time for
TOWN'S inside customers. COUNTY agrees to adopt such pertinent and applicable policies
and rates for COUNTY customers similar and equal to comparable policies and rates est-
abiished by TOWN. In the event COUNTY has special water-use contracts with specific
water users, TOWN shall have the right to review and approve such special agreements if
the said agreement directly affects the operation of TOWN'S waterworks system or other
customers of TOWN who are in a similar condition. TOWN agrees to provide billing ser-
vice and meter maintenance for COUNTY customers located in COUNTY service area along
Highway #1 and 96. Billing for these customers will be conducted on a monthly basis

and TOWN shall refund to COUNTY the revenues earned by COUNTY during the billing period.
A1l extensions of water main beyond TOWN service area shall be made by COUNTY and metered
as a single customer by a master meter installed by COUNTY. Such metered water main ex-
tensions shall be billed by TOWN to COUNTY on a singie customer basis.

ARTICLE VI.

COUNTY shall have the absclute right to utilize the water main to transport large volumes

of potable water through TOWN'S service area for use by COUNTY in future COUNTY service
reas. COUNTY shall not be required to pay TOWN for such transportation usage nor shall

TOWN charge COUNTY for such transportation usage of the water main. The determination

of the pass-through water volume shall be on the basis of master water meter reading

difference. The water volume determined by the master meter reading difference shall be

:he TOWN'S water usage.

ARTICLE VII.

COUNTY agrees to secure all necessary permits, easements, rights-of-way,and cther in-
terest in real property necessary to carry out the construction of the project. COUNTY
agrees to furnish to TOWN access to all such properties. COUNTY agrees to be responsible
for damage to existing water and sewer installations in and out of TOWiA.

ARTICLE VIII.

The term of this Agreement and the obligation of the TOWN to supply water to the COUNTY
shall be for a period of forty years from the date hereof.



his instrument to be duly executed by

IN TESTIMONY WHEREOF, the parties have caused t
corporate seals hereto affixed, upon authority

their constituted officials, and their
duly given.

ATTEST:
BY: QM/)U L%.oo@].&ﬂm)

Jean BAgkham
Clerk Yo the Board

ATTEST:

BYS) 2wy /§i3(ﬁ4@4<nﬁ*\
Mar_yﬁ. Kearney, Town Clerk:

COUNTY OF FRANKLI (} C.
BY: ///i? <L««;“’77£L—*

B. T. Rowe, Jr., Chairmén
Board of County Commissicrers

TOWN OF FRANKLINTON, M- C.
By //a%) —

W, Lo Johngon, Jr. /Mayor




¥

EXHIBIT 3

STATE OF NORTH CAROLINA

COUNTY OF FRANKLIN : CONTRACT AMENDMENT

THIS CONTRACT AMENDMENT, made and entered into the15th day of March , 2004, by
and between THE COUNTY OF FRANKLIN, NORTH CAROLINA, hereinafter called and referred to

as County, and the TOWN OF FRANKLINTON, NORTH CAROLINA, hereinafter called and referred
to as TOWN.

WITNESSETH:

WHEREAS, the County and the Town entered into a Contract, dated March 8, 1982, and the
parties desire to amend said contract.

NOW, THEREFORE, the contract dated March 8, 1982, is amended as follows:

1. The County’s 16" water line referred to in this paragraph runs from the intersection of US

e

Highway #1 and NC Highway #56 along NC Highway #56 east to a point that would include the
~ meter vault at Franklin Veneer.

a. The Town shall be allowed to use that portion of the County’s 16" water line to tap the
line and run laterals when demand warrants.

b. The Town shall be responsible for all maintenance of this 16 line within the Town’s
service area.

c. The County reserves the right to use that portion of the 16 line withih the Town’s
service area to transmit water from the Kerr Lake Regional Water Plant, from one section
of the county to another, in case of an emergency.

2. The County shall approve all connections to the County’s 16” high service water main running
along US Highway #1 from the Tar River Bridge through the Franklinton ETJ to NC Highway 96.

3. The service boundary on US #1 notth is established to be the outer limits of the existing
Franklinton ETJ.

4. The County is to assume responsibility for the maintenance and repair of specific county-owned
lines and appurtenances as follows:

16” water line from Hon to Veneer meter vault west on Highway 56, 4.6 miles.

12” water line north on 1003 to Novo, .8 miles.

No. 1 and 2 meter vaults at Novo.

Novo 300,000-gallon storage tank and SCADA system.

All fire hydrants in county system.

All valve and valve boxes.

16 water line from meter vault on US#1 south of Franklinton to Highway 96 going
to Youngsville, 3.4 miles.

US#1 meter vault south of Franklinton.

12” water line from Highway 96 to Youngsville meter vault, 1.1 mile.

8” water line in the Industrial Park, .7 miles.

16” water line along US #1, from US 1A meter vault, north to the Tar River Bridge.
12” water line from Highway 96 south to Wake County Line, 2.3 miles.

County storage tank on US#1 North of Youngsville.

Scada system at Youngsville meter vault, booster pumps and storage tank.

US #1 and #1A meter vault- (RTU system).
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5. Both the County and the Town shall have the right to request that master meters be calibrated,
with the results of the calibration being shared between the parties. The party requesting the
calibration shall be responsible for all expenses related thereto if the meter is determined to be

registering accurate reading. If meter is inaccurate, costs will be accrued by the party responsible
for its maintenance.

Effective March 1, 2000, the County assumed maintenance responsibility for the items referred to
in Paragraph 3 above, and the 17 cents per 1,000 gallons charge for maintenance was eliminated,
with all funds remaining in the maintenance account refunded to the County.

To the extent the provisions of this amended contract are inconsistent with the original contract,
dated March 8, 1982, the terms of the amendment shall prevail.

IN TESTIMONY WHEREOF, the parties have caused this instrument to be duly executed by
their constituted officials, and their corporate seals hereto affixed, upon authority duly given.

ATTEST: COYNTY)OF N.C.
By: V\a‘ky;i Moans, BW MM

ATTEST: T

0 OF FRAM?;;T 3 N.C.
~ b}
B)':M_AM By: X MML/




EXHIBIT 4

10/01/07

FRANKLIN COUNTY, NORTH CAROLINA
WATER SHORTAGE RESPONSE ORDINANCE

An ordinance authorizing the declaration of Water Shortage Conditions; Establishing
Procedures and Measures for the Essential Conservation of Water Resources; and
Prescribing Certain Penalties. Be it enacted by the Governing Body of Franklin County,
North Carolina.

SECTION 1. PURPOSE:

The purpose of this ordinance is to provide for the declaration of official phases of water supply
shortage situations and the implementation of voluntary and mandatory water conservation
measures throughout Franklin County in the event a shortage is declared.

SECTION 2. DEFINITIONS:

(@)

(b)

(©)

(d)

(€)

()

9

“Allotment,” as the term is used in this ordinance, shall mean the maximum quantity
of water allowed for each customer over any applicable period as established in the
water rationing provisions of this ordinance.

“Any Water,” as the term is used in this ordinance, shall mean any type of water,
including fresh water, wastewater, or reclaimed water.

“Customer,” as the term is used in this ordinance, shall mean any person using water
for any purpose from Franklin County’s water distribution system and for which
either a regular charge is made or, in this case of bulk sales, a cash charge is made at
the site of delivery.

“Emergency,” as the term is used in this ordinance, shall mean that water supplies are
below the level necessary, to meet normal needs and that serious shortages exist in
the area.

“Excess Use,” as the term is used in this ordinance, shall mean the usage of water by
a water customer in excess of the water allotment provided under the water rationing
provisions of this ordinance for that customer, over and applicable period.

“Fresh Water,” as the term is used in this ordinance, shall mean water withdrawn
from surface or groundwater that has not been previously used.

“Mandatory Conservation,” as the term is used in this ordinance, shall mean that raw
water supplies (i.e., stream flows, reservoir levels or groundwater levels) are
consistently below seasonal averages, and if they continue to decline, may not be
adequate to meet normal needs.
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(h)

)

(k)

(M

(m)

(n)

(0)

(p)

(@

Water Shortage Response Ordinance
Franklin County, North Carolina

“Non-Residential Customer,” as the term is used in this ordinance, shall mean
commercial, industrial, institutional, public and all other such users, with the
exception of hospitals and health care facilities.

“Rationing, as the term is used in this ordinance, shall mean procedures established to
provide for the equitable distribution of critically-limited water supplies, in order to
balance demand and limited available supplies, and to assure that sufficient water is
available to preserve public health and safety.

“Reclaimed Water,” as the term used in this ordinance, shall mean wastewater that
has been treated to allow reuse.

“Residential Customer, as the term is used in this ordinance, shall mean any
customers who receive water service for a single or multi-family dwelling unit. The
term residential customer does not include educational or other institutions, hotel,
motel, or similar commercial establishments.

“Service Interruption,” as the term is used in this ordinance, shall mean the temporary
suspension of water supply, or reduction of pressure below that required for adequate
supply, to any customer, portion of a water supply, or entire system.

Voluntary Conservation,” as the term is used in this ordinance, shall mean that
conditions exist which indicate the potential for serious water supply shortages.

“Waste of Water,” as the term is used in this ordinance, includes, but is not limited to
(1) permitting water to escape down a gutter, ditch, or other surface drain, or (2)
failure to repair a controllable leak of water due to defective plumbing.

“Wastewater,” as the term is used in this ordinance, shall mean water, which has been
previously used for industrial, municipal, domestic, or other purpose, and has not
been returned to the surface or groundwater source.

“Water,” as the term is used in this ordinance, shall mean water available to Franklin
County from the Kerr Lake Regional Water System by virtue of its water rights or
contract, or any treated water introduced by the City of Henderson into its water
distribution system, including water offered for sale. This term will also apply to
those waters purchased from the Town of Louisburg and the Town of Franklinton.

“Water Use Classes,” as the term is used in this ordinance, shall be established as
follows:
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Water Shortage Response Ordinance
Franklin County, North Carolina
CLASS 1 ESSENTIAL WATER USES:
Domestic Use:

e Water necessary to sustain human life and the lives of domestic pets, and
to maintain minimum standards of hygiene and sanitation.

Health Care Facilities:

e Patient care and rehabilitation, including swimming pools used for patient
care and rehabilitation.

Public Use:
e Fire Hydrants
1. Fire Fighting.
2. Certain testing and drills by the fire department if performed in the
interest of public safety and if approved by the municipal governing

body.

e Flushing of Sewers and Hydrants: As needed to ensure public health and
safety and if approved by the municipal governing body.

CLASS 2 SOCIALLY OR ECONOMICALLY IMPORTANT
USES OF WATER:

All Domestic Uses Other Than Those Included in Classes 1 and 3:

e Home water use including kitchen, bathroom and laundry use.
e Minimal watering of vegetable gardens.
e Watering of trees where necessary to preserve them.
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Water Shortage Response Ordinance
Franklin County, North Carolina

Commercial, Agricultural, Industrial and Institutional Uses

Outdoor commercial watering (public or private) using conservation measures and to the
extent that sources of water other than fresh water are not available to use.

Irrigation for commercial vegetable gardens and fruit orchards or the maintenance of
livestock.

Watering by commercial nurseries at a minimum level necessary to maintain stock.
Water use by arboretums and public gardens or national, state, or regional significance
where necessary to preserve specimens.

Use of fresh water at a minimum rate necessary to implement vegetation following earth
moving, where such vegetation is required by law or regulation.

Watering of golf course greens.

Filling and Operation of Swimming Pools:

1. Residential pools which serve more than 25 dwelling units.
2. Pools used by health care facilities for patient care and rehabilitation.
3. Municipal pools.

Commercial car and truck washes.
Commercial Laundromats.
Restaurants, clubs, and Eating Places.
Air Conditioning:

1. Refilling for start up at the beginning of the cooling season.
2. Make-up of water during the cooling season.
3. Refilling specifically approved by health officials and the municipal governing

body, where the system has been drained for health protection or repair purposes.

Schools, Churches, Motels/Hotels and Similar Commercial Establishments.
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Water Shortage Response Ordinance
Franklin County, North Carolina

CLASS 3 NON-ESSENTIAL USES OF WATER:

Ornamental Purposes:

o Fountains, reflecting pools, and artificial waterfalls.

Outdoor Non-Commercial Watering (public or private):

o Gardens, lawns, parks, golf courses (except greens), playing fields and other
recreational areas.

J Filling and operation of recreational swimming pools which serve fewer than 25
dwellings.

o Non-commercial washing motor vehicles.

o Serving water in restaurants, clubs, or eating places except by specific request.

o Air Conditioning: refilling cooling towers after draining except as specified in
Class 1.

Public Use:

o Fire Hydrants: any purpose, including use of sprinkler caps and testing fire
apparatus and for fire department drills, except as listed Class 1.

o Flushing of Sewers and Hydrants except as listed in Class 1.

SECTION 3 DECLARATION OF VOLUNTARY CONSERVATION:

Whenever the governing body of Franklin County finds that a potential shortage of water supply
is indicated, it shall be empowered to declare by adoption of an ordinance that VVoluntary
Conservation conditions exist, and that the Director of Public Utilities shall, on a daily basis,
monitor the supply and demand upon that supply.

In addition the County Manager (or his/her agent) is authorized to call upon all water customers,
including its municipal partners, to employ voluntary water conservation measures (see
Addendum) to limit water use (especially Class 3 uses) and eliminate the waste of water. This
resolution shall be published in a newspaper of general circulation in the area which qualifies
under GS 1-597, and may be publicized through the general news media or any other appropriate
method for making such resolutions public.
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Water Shortage Response Ordinance
Franklin County, North Carolina

SECTION 4. DECLARATION MANDATORY CONSERVATION:

Whenever the County Manager has been advised that the raw water supplies (i.e., reservaoir levels,
river levels) of either the City of Henderson, Town of Louisburg, or the Town of Franklinton are
consistently below seasonal averages, and if they continue to decline and may not be adequate to
meet normal needs, he/she shall be empowered to declare by adoption of an ordinance that
Mandatory Conservation conditions exist. Franklin County shall continue to encourage voluntary
water conservation measures defined under the Voluntary Conservation declaration and further
may impose a ban on all Class 3 water uses for the duration of the shortage until it is declared
ended by ordinance of the governing board or by order of the County Manager. Publication of
these ordinances shall follow the provisions declaration in Section 3 of this ordinance.

SECTION 5. DECLARATION OF A WATER SHORTAGE EMERGENCY:

Whenever the governing body of Franklin County has been advised by the County Manager or
the Public Utilities Director that raw water supplies from any of its water purchase partners are
below the level necessary to meet normal demand and that serious shortages exist, it shall be
empowered to declare by adoption of an ordinance that a water shortage Emergency exists. Class
1, Essential Uses shall be identified, in specific, as targets for voluntary conservation initiatives.
Also, all Class 2, Socially or Economically Important use shall be banned in addition to the Class
3, Non-Essential Uses. These restrictions shall continue until the emergency is declared ended by
ordinance of the governing body. Publication of these ordinances shall follow the provisions in
Section 3 of this ordinance.

SECTION 6. DECLARATION OF RATIONING:

Whenever the governing body of Franklin County, in conjunction with its purchase water
partners, has declared a Water Shortage Emergency and finds a need to provide for the equitable
distribution of critically-limited water supplies, in order to balance demand and limited available
supplies, and to assure that sufficient water is available to preserve public health and safety, it
shall be empowered to provide for mandatory rationing by adoption of an ordinance.

SECTION 6A. OBJECTIVES OF RATIONING:
An ordinance that provides for mandatory rationing shall state findings that:

@) It is imperative that water customers achieve an immediate further reduction in water use
in order to extend existing water supplies and at the same time, assure that sufficient
water is available to preserve the public health and sanitation and to provide fire
protection service.

(b) The immediate further reduction in water usage is another step along a continuum of
responses to the present water supply shortage. Should shortage continue, further
reductions in usage may be required. It must be emphasized that the additional usage
reduction in the rationed area is a valid and attainable goal reflective of the conditions
that currently exist.
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Water Shortage Response Ordinance
Franklin County, North Carolina

(© It is imperative that water customers achieve an immediate further reduction in water use

in order to extend existing water supplies and at the same time, assure that sufficient
water is available to preserve the public health and sanitation and to provide fire protection
service.

(d) The immediate further reduction in water usage is another step along a continuum of
responses to the present water supply shortage. Should shortage continue further reductions in
usage may be required. It must be emphasized that the additional usage reduction in the rationed
area is a valid and attainable goal reflective of the conditions that currently exist.

(e) The plan provides for equitable reductions in water usage and for equal sacrifice on the
part of each water customer. The success of this ordinance depends on the cooperation of
all water customers in the emergency area.

SECTION 6B. WATER USE RATIONING FOR RESIDENTIAL USERS
@) Metered Residential Water Customers and Allotments:

1. The number of permanent residents in each dwelling unit (household) will
determine the amount of water that each household will be allowed.

2. Each dwelling unit (household) shall be allotted 100 gallons per day for each
resident of the household.

3. Residential water customers are required to provide Franklin County and utility
personnel with reasonable access to read meters as necessary to this rationing
declaration. Where access is not readily available, all reasonable efforts to
contact customers in order to arrange for access to read meters shall be made. In
the event a water customer does not allow entry to read the meter after reasonable
efforts to arrange for such access, the dwelling unit (household) allotment will be
reduced to 130 gallons per day.

4. (i) If it is found that the residential water allotment provided under this section
would created an extraordinary hardship for individual customers, as in the case
of special health-related requirements, a revised allotment for the particular
customer may be established; (ii) any person aggrieved by a decision relating to
such an exemption or variance may file a complaint with the County Manager (or
Utilities Director) in accordance with Franklin County’s normal administrative
procedures.

(b) Suggested Conservation Measures. See Addendum.

Page 7 of 17 Pages



Water Shortage Response Ordinance
Franklin County, North Carolina

SECTION 6C. WATER USE RATIONING FOR NON-RESIDENTIAL WATER
USERS

@) Non-residential customers include commercial, industrial, public and all other such
users with the exception of hospitals and health care facilities.

(b) Non-residential water customers shall further reduce their water usage to 65 gallons
per person per day or to 50 percent of use levels during last metered recording.

© It is the primary responsibility of each non-residential water customer to meet the
mandated water use reduction goal in whatever manner possible, including limitation
of operating hours or days if necessary.

(d) Franklin County will establish a water allotment for each non-residential water
customer, based upon a further required reduction in water usage from the rate of
water used by the customer at the last recorded use level.

(e) Each non-residential water user shall provide access to County personnel for the
purpose of meter reading and monitoring of compliance with this ordinance. All
reasonable efforts will be made to contact customers to arrange for access.

(j)] See numbered items.

1. If the mandated further reduction in water usage cannot be obtained without
imposing extraordinary hardship which threatens health and safety, the non-
residential customer may apply to Franklin County for a variance. For these
purposes “extraordinary hardship” means a permanent damage to property or an
economic loss which is substantially more severe than the sacrifices borne by
other water users subject to this water rationing ordinance. If the further
reduction would cause an extraordinary hardship or threaten health or safety, a
variance may be granted by the County Manager, and a revised water use
reduction requirement for the particular customer may be established.

2. Any person aggrieved by a decision relating to such a variance may file a
complaint with the County Manager in accordance with established procedures.
Decisions rendered by the County Manager may be appealed to the Board of
Commissioners.

(9) Franklin County will provide each non-residential customer with suggested
means to reduce usage levels. (See Addendum.)
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SECTION 6D.

(@)

(b)

(©)

SECTION 6E.

(@)

Water Shortage Response Ordinance
Franklin County, North Carolina

WATER USE RATIONING FOR HOSPITALS AND HEALTH CARE
FACILITIES

Hospitals and health care facilities shall comply with all restriction imposed on
residential and non-residential water customers as may be applicable to each
individual institution, to the extent compliance will not endanger the health of the
patients or residents of the institution.

Each hospital or health care facility shall survey its water usage patterns and
requirements and implement such additional conservation measures as may be
possible without endangering the health of its patients or residents to achieve a
further reduction in the institution’s water usage.

Franklin County will provide each hospital and health care facility with
suggested means to reduce usage levels. (See Addendum.)

ENFORCEMENT OF WATER RATIONING

Franklin County or its water utility will have primary responsibility for monitoring

of compliance with the water-rationing ordinance.

(b) The following provisions shall govern the implementation of temporary service
interruptions:

1.

In order to effectuate compliance with this ordinance, Franklin County is hereby
authorized to plan and implement temporary service interruption to all or part of
its water supply system, as may be deemed appropriate, when any/or all of the
following conditions are determined to exist: (i) The mandated reduction in
system-wide water usage has been achieved; and/or (ii) The mandated reduction in
system-wide water usage has been achieved, but has failed to have a significant
impact in extending limited water supplies; and/or (iii) Temporary service
interruptions are necessary in order to further extend limited and/or dwindling
water supplies.

In the event it is determined that temporary service interruptions are necessary,
Franklin County shall notify its customers through the public media (newspapers,
radio, and television), at least one day prior to the temporary service interruptions,
that a planned, temporary service interruption is to be imposed. Such notice shall:
(i) State the day or days when the planned, temporary service interruption will
occur; (ii) State the time(s) when such planned, temporary service interruptions
will commence and the time(s) such interruption will cease; (iii) State whether the
planned, temporary service interruptions are to be imposed on the entire system,
or part thereof, and, if only part(s) of the system will experience planned,
temporary service interruptions will occur; and (iv)
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(d)

Water Shortage Response Ordinance
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advise all Customers within the areas affected by planned, temporary service
interruptions how to treat any water received from the system, for human
consumption, during the period(s) of such interruptions and for such additional
time as may be necessary until full pressure is restored to the system.

If a planned, temporary service interruption is imposed as authorized by this
ordinance, Franklin County must provide for the continued delivery of water to
health care facilities within the area(s) affected by such interruptions, by means of
any adequate, alternative delivery measures that may be necessary.

Any residential or non-residential water customer who exceeds the allotments established
pursuant to this water rationing will be subject to the following excess-use administrative
penalties.

1.

“Excess-use administrative penalties” will be collected, computed in accordance
with the following schedule:

Each violation: $100.00

In addition to the excess-use administrative penalty, non-compliance with the water
rationing provisions of this ordinance will result in the following civil penalties:

1.

(@)

(b)

For the first excess use, a warning of possible discontinuation of service shall be
issued to the customer.

For the second or subsequent excess use, service to the customer may be
interrupted or shut off for a period not to exceed 48 hours, or, if the customer
provides access, a flow restrictor may be installed in the customer’s service line
for the duration of the emergency. The cost incurred to interrupt or shut off and
reinstate service, or to install and remove a flow restrictor, shall be assessed to
the water customer. Before service to an individual may be terminated under this
provision, actual notice of the intent to discontinue shall be given, which shall
include notice that the customer may appear at designated time and place (within
24 hours) for an informal hearing to show why service should not be
discontinued.

Meter reading schedules are authorized to be altered to assure adequate
monitoring of compliance with this ordinance.

Any customer or other person aggrieved by a decision or action imposing an
excess-use civil penalty or other remedy for non-compliance with the
requirements of this ordinance may proceed in accordance with the following
provisions:
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(© The customer or aggrieved party shall file a letter of appeal to County Manager
within (10) days of action to rebut the finding of a violation, or provide evidence
of circumstances beyond the customer’s control that resulted in the violation.

(d) A record of evidence regarding disputed violations shall be kept, and a
written notice of the County Manager’s final decision and action in such cases
shall be provided to the customer or aggrieved party.

SECTION 7. SHORTAGE WATER RATES

Upon the declaration of a water supply shortage as provided in Sections 3-6 the governing body
of Franklin County shall have the power to adopt shortage water rates by ordinance designed to
conserve water supplies. Such rates may provide for, but not be limited to: (a) higher charges per
unit for increasing usage (increasing block rates); (b) uniform charges for water usage per unit of
used (uniform unit rate); (c) extra charges for use in excess of a specified level (excess demand
surcharge); or (d) discounts for conserving water beyond specific levels. Nothing herein shall be
construed to imply any limitations on the County’s general rate adoption and/or amendment
authority.

SECTION 8. REGULATIONS

Any person who violated the provisions of this ordinance, who fails to carry out the duties and
responsibilities imposed by this ordinance, or who impedes or interferes with any action
undertaken or ordered pursuant to this ordinance shall be subject to the following penalties:

@) If the Chairman, County Manager, Director of Public Utilities, or other County official or
officials charged with implementation and enforcement of this ordinance or a water
supply shortage resolution learns of any violation of any water use restriction imposed
pursuant to this ordinance, a written notice of the record shall be affixed to the property
where the violation occurred and mailed to the customer and to any other person known
to Franklin County who is responsible for the violation or its correction. Said notice shall
describe the fine, violation and order that is to be corrected, cured, or abated immediately
or within such specified time as Franklin County determines is reasonable under the
circumstances. If the order is not complied with, Franklin County may terminate water
service to the customer subject the following procedures:

1. Franklin County shall give the customer notice by mail that, due to the violation,
water services will be discontinued within a specified time and that the customer
will have the opportunity to appeal the termination by requesting a hearing
scheduled before the Franklin County governing body or a County official
designated as a hearing officer by the governing body;

2. If such a hearing is requested by the customer charged with the violation, he or
she shall be given a full opportunity to be heard before termination is ordered;
and,
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3. The governing body or hearing officer shall make findings of fact and order
whether service should continue or be terminated.

(b) A fee of $100 shall be paid for the first violation pursuant to subsection (a). In the
event of subsequent violations, the fee shall be $500 for the second violation and
$1,000 for each additional violation. In each instance, the current County
reconnection fee will also be charged.

© Any customers may also be charged with any willful violation of this ordinance and
prosecuted in District Court. Any person so charged and found guilty of violating the
provisions of this ordinance shall be guilty of a misdemeanor. Each day’s violation
shall constitute a separate offense.

SECTION 9. CIVIL PENALTIES AND OTHER RELIEF

In addition to or in lieu of criminal prosecution, violation of this ordinance may subject the
offender to civil penalties in the amounts provided in paragraph 8(b) and shall be collectible in a
civil action in the nature of debt. In addition, the County may be entitled to such other relief,

including injunctive and other equitable remedies as may be needed to bring about compliance
with the dictates of this ordinance.

SECTION 10. SEVERABILITY

If any provision of this ordinance is declared unconstitutional, or the application thereof to any
person or circumstance is held invalid, the constitutionality of the remainder of the ordinance and
its applicability to other persons and circumstances shall not be affected thereby.

SECTION 11. EFFECTIVE DATE

This ordinance shall take effect immediately upon adoption or passage by Franklin County’s
governing body.

Passed by the Board of Commissioners the day of 20

FRANKLIN COUNTY

ATTEST:

Kristen King, Clerk Lynwood D Buffaloe, Chairman
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ADDENDUM
CONSERVATION MEASURES

Direct users to adopt the following conservation measures:

INDOOR RESIDENTIAL USE:

CONSERVATION FOR VOLUNTARY CONSERVATION PHASES:

Use dishwashers only when they are full. Washing dishes by hand (don’t let the tap runt)
Saves about 25 gallons.

Adjust water level on clothes washing machines, if possible. Use full load only, of not
adjustable.

Turn off faucets while brushing teeth, etc. Saves about 5 gallons per day.

Reduce water used per flush by installing toilet tank displacement inserts. A plastic jug
may often be used as an alternative. DO NOT USE BRICKS - they disintegrate when
soaked and the resulting grit hinders closing of the flap valve.

Do not use the toilet as a trash can.

Use sink and tub stoppers to avoid wasting water.

Keep a bottle of chilled water in the refrigerator for drinking.

Find and fix leaks in faucets and water-using appliances. Faucets can usually be fixed
cheaply and quickly by replacing washers.

Learn to read your water meter so you can judge how much water you use and what
difference conservation makes.

Take shorter showers and shallow baths. Saves about 25 gallons.

Reduce the number of toilet flushes per day. Each flush uses about 5 gallons (2-3 if you
have water saving toilets).

Don’t use a garbage disposal.

Use non-phosphate detergent and save laundry water for lawns and plants.
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CONSERVATION FOR EMERGENCY CONSERVATION OR RATIONING PHASE (In
addition to measures listed above).

Turn off shower while soaping up.
Use disposable eating utensils.

OUTDOOR RESIDENTIAL USE

CONSERVATION FOR NORMAL CONDITIONS AND VOLUNTARY CONSERVATION
PHASE:

Lawns:

Water before 10:00 a.m. to prevent evaporation that occurs during the hottest part of the
day. Morning is better than evening, when the dampness encourages growth of fungus.
Water only when lawn shows signs of wilt. Grass that springs back when stepped on does
not need water.

Water thoroughly, not frequently: long enough to soak roots. A light sprinkling
evaporates quickly and encourages shallow root systems. Water slowly to avoid runoff.
Don’t let the sprinkler run any longer than necessary. In an hour, 600 gallons can be
wasted.

Allow maximum of one inch of water per week on your lawn. To measure, place cake
tins outside to collect rain and water from sprinklers.

Use pistol-grip nozzles on hoses to avoid waste when watering flowers and shrubs.
Aerate lawns by punching holes 6 inches apart. This allows water to reach roots rather
than run off surfaces.

Position sprinklers to water the lawn, not the pavement.

Avoid watering on windy days when the wind not only blows water off target, but also
causes excess evaporation.

Keep sprinkler heads clean to prevent uneven watering.

Adjust hose to simulate gentle rain. Sprinklers that produce a fine mist waste water
through evaporation.

Know how to turn off an automatic sprinkler system in case of rain.

Use an alarm clock or stove timer to remind you to shut off sprinklers that don’t have
timers.
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Vegetables and Flower Gardens:

Water deeply, slowly and weekly. Most vegetables require moisture to a depth of 6 to 8
inches.

Keep soil loose so water can penetrate easily.

Keep weeks out to reduce competition for water.

Put the water where you want it and avoid evaporation by using soil-soakers or slow
running hoses, not sprinklers.

Trees and Shrubs:

Water deeply using a soil-soaker or drip-irrigation.

Water only when needed. Check the depth of soil dryness by digging with a trowel.
Mulch to reduce evaporation. A 2” to 3” layer of wood chips, pine needles, grass
clippings, or straw keeps the soil cool in summer.

Dig troughs around plants to catch and retain water.

Water trees growing in full sun more often than those in shade.

Do not use sprinklers. Apply water directly at base.

Do not fertilize during the summer. Fertilizing increases a plant’s need for water.
Postpone planting until fall or spring when there is generally less need for water.
Install trickle-drip irrigation systems close to the roots of your plants. By dripping water
slowly, the system doesn’t spray water in to the air. Use soil probes for large trees.
Water when cloudy, at night, or even when a light rain is falling.

OUTDOOR RESIDENTIAL USE CONSERVATION FOR VOLUNTARY CONSERVATION
PHASE (in addition to measures listed above).

Do not allow children to play with hose or sprinklers.

Limit car washing.

Be ready to catch rainfall that occurs. Place containers under drain sprouts.

Use leftover household water if available.

Consider delaying the seeding or sodding of new lawns.

Determine the amount of water being used outdoors by comparing water bills for summer
and winter.
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CONSERVATION FOR MANDATORY CONSERVATION PHASE (In addition to measures
listed above).

Vegetable gardens and food trees should be given minimal amounts of water on an
individual basis only.

Do not water lawns and inedible plants.

Do not use sprinklers.

Most outdoor watering is prohibited under Emergency Conservation conditions.

HOSPITAL AND HEALTH CARE FACILITY USE:

Reduce laundry usage or services by changing the linens, etc. only when necessary to
preserve the health of patients or residents.

Use disposable food service items.

Eliminated, postpone, or reduce, as they may be appropriate, elective surgical procedures
during the period of emergency.

INDUSTRIAL USE

Identify and repair all leaky fixtures and water-using equipment. Give special attention to
equipment connected directly to waterlines, such as processing machines, steam-using
machines, washing machines, water-cooled air conditioners, and furnaces.

Assure that valves and solenoids that control water flows are shut off completely when
the water-using cycle is not engaged.

Adjust water-using equipment to use the minimum amount of water required to achieve
its stated purpose.

Shorten rinse cycles for laundry machines as much as possible; implement lower water
levels wherever possible.

For processing, cooling, and other uses, either re-use water or use water from sources that
would not adversely affect public water supplies.

Advise employees, students, patients, customers, and other users not to flush toilets
unnecessarily. Install toilet tank displacement inserts; place flow restrictors in
showerheads and faucets; close down automatic flushes overnight.

Install automatic flushing valves to use as little water as possible or to cycle at longer
intervals.

Place water-saving posters and literature where employees, students, patients, customers’,
etc. will have access to them.

Check meters on a frequent basis to determine consumptive patterns.

Review usage patterns to see where other savings can be made.
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EXHIBIT 5

AN AMENDMENT TO THE FRANKLIN COUNTY ‘“WATER SHORTAGE RESPONSE ORDINANCE’
AND THE PENALTIES FOR VIOLATION OF THE RULES.

Whereas, Franklin County Previously adopted on October 9™ 2007, an ordinance regulating the
use of water by its residents entitled “Water Shortage Response Ordinance”, and

Whereas, current non-essential uses of water have begun to create a negative impact on
Franklin County’s available water resources, and

Whereas, the public call for voluntary water conservation best management practices have not
resulted in sufficient reduction of the seasonal average day customer demand from our
distribution system, and

Whereas, it is necessary to implement additional mandatory water rules to protect the public
health, safety, and welfare through the provision of adequate drinking, sanitation, and fire
protection services;

NOW THEREFORE BE IT ORDAINED BY THE BOARD OF COUNTY COMMISSIONERS OF FRANKLIN
COUNTY THAT:

The Water Shortage Response Ordinance is hereby amended and the following mandatory
restrictions for non-essential use of water resources are in effect for Franklin County’s water
customers as follows:

SECTION 1

OUTDOOR WATER USES:
Irrigation water must be applied slowly to achieve deep penetration and prevent water run-off. Direct
watering of impervious surfaces such as streets, parking lots, driveways and sidewalks is prohibited.

a) Automatic Spray Irrigation and Non-Automatic Spray Irrigation Systems:
Watering by spray irrigation systems shall be permitted between MIDNIGHT and 10:00am.
Properties with ODD numbered addresses may water lawns and landscapes on Tuesdays and
Saturdays.
Properties with EVEN numbered addresses may water lawns and landscapes on Wednesdays
and Sundays.

b) Hose-end Sprinklers
Watering by hose-end sprinklers shall be permitted from 6:00am to 10:00am and 6:00pm to
10:00pm.
Properties with ODD numbered addresses may water lawns and landscapes on Tuesdays and
Saturday s.
Properties with EVEN numbered addresses may water lawns and landscapes on Wednesdays
and Sundays.

¢) Hand Held Hose End Watering Devices



Watering by hand held hose shall be permitted from 6:00am to 10:00am and 6:00pm to
10:00pm
Properties with ODD numbered addresses may water lawns and landscapes on Tuesdays and
Saturdays.
Properties with EVEN numbered addresses may water lawns and landscapes on Wednesdays
and Sundays.

EXEMPTIONS TO IRRIGATION REQUIREMENTS:

The watering restrictions shall not apply to:
1) Properties using non-potable/reuse water for landscape irrigation.
2) Watering of commercial containerized plants and commercial plant stock in trade
maintained for resale, and
3) Visually supervised operation of watering systems for short periods of time to check system
condition.
4) Property owners may obtain a 45 day New Landscaping Establishment Permit from the
Public Utilities Department for the purpose of establishing new plantings.
New plantings, for the purpose of this permit, are defined as the installation of new sod
to the entire yard, whole yard first seeding, or large commercial plantings. The permit
will be applicable during the installation and for 45 days from substantial completion of
the installation. Irrigation will be permitted during the hours 5:00am to 10:00am.

d) The water level in any swimming or wading pool may be supplemented to provide for proper
operation and sanitary pool conditions.

e) Residents are prohibited from vehicle washing activities except on Saturdays and Sundays.

f) Residents are prohibited from washing areas such as sidewalks, patios, decks, driveways,
parking lots, streets and exterior building surfaces except on Saturdays and Sundays. This
restriction shall not apply to the washing of soiled areas for maintenance of public health and
sanitary conditions. The commercial use of power washers is permitted.

g) Leaking water services or plumbing must be repaired with five (5) days of written notification by
the Public Utilities Department.

SECTION 2

Violation of this amendment to the Water Shortage Response Ordinance may be punished by any means
available to Franklin County through the provisions of N.C.G.S 160A-175. A written warning will be
issued for the first violation, a second violation of this ordinance is $200.00, a third violation is $500.00,
and a fourth violation shall result in interruption of water service to the offending customer. The County
will issue written notification to the customer and occupant of intent to interrupt water service and
twenty-four (24) hours later will interrupt water service unless the violation has ceased. Each day shall
constitute a separate violation. If water service has been interrupted due to repeat violation of this
ordinance, service will not be re-instated until the Public Utilities Director has determined that the risk
to the County water supply has been alleviated or the Public Utilities Director is otherwise assured of
compliance. All fines associated with violations of this ordinance shall be paid within thirty (30) days of



first notification. Failure to do so will result in interruption of service. Service will not be restored until
such time that all applicable fines have been paid.

SECTION 3
All laws and clauses of laws in conflict herewith are hereby repealed to the extent of such conflict.
Section 4

Effective Date: This amendment shall take effect immediately upon adoption or passage by Franklin
County’s governing body.

Passed by the Board of Commissioners the /8 day of Februarlv , 20[)8

FRANKLIN COUNTY

ATTEST:

Kristen King, Clerk

W Robert Lee Swanson, Chairman



EXHIBIT 6 Board of County Commissioners
113 Market Street
Louisburg, NC 27549

nklin
Phone: 919.496.5994
quﬁnty Fax: 919.496.2683

A Research Triangle Region Community

www.franklincountync.us

June 24, 2010

Mayor Elic Senter
Town of Franklinton

P. O. Box 309
Franklinton, NC 27525

Dear Mayor Senter:

The County of Franklin, through its Board of Commissioners, hereby requests that the recent rate
reduction to $5.75, be further reduced to $5.35. This further reduction can be easily accomplished
by the Town excluding certain unrecoverable line items of expense from the utility budget and
eliminating the non-cash item of depreciation from the rate base. Should the Town set the rate at
$5.75, be advised that the County reserves the right to challenge the rate set at a future time based
on the rate not being defensible on a cost-to-serve basis.

In that the Town has taken the position that the 1982 water contract obligates the County to utilize
its first 350,000 gpd for the County’s service area along US1 and 56 East, from the Town, please
be ON NOTICE that the County demands, under the contract, that a monthly average of 350,000
gpd be provided to the County by the Town. Absent an emergency declaration based on drought
conditions, including consumption curtailment equally applicable to Town citizens, the Town’s
failure to provide an average of 350,000 gpd over a monthly period will be considered an
occurrence of default under the contract and any payment made during the period of default to the
Town will be only for water actually provided to the County.

In looking ahead, in that the County is the primary consumer of water produced by the Town, the
Town’s future plans related to expansion should involve close coordination with the County. To
that end, in that our mutual contractual obligations appear to potentially end as early as 2018, our
respective boards should seriously consider entering into negotiations for a new, longer term
contract to address many of the issues existing relative to utilities, both water and sewer.
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The County’s position is that all parties would benefit by taking a serious look at our respective
contracts with an eye to identify and incorporate future needs of the parties as we deal with these

utility issues.

The County recognizes it benefits all County citizens when our municipal partners thrive in all
areas of service to its citizens.

Sincerely,
\“J,Ql/\’ww/ Mehse
Penny Mc'Ghee

Board Chair



EXHIBIT 7

TOWN OF FRANKLINTON
Post Office Box 309
i Franldinton, North Carolina 27525

(919) 494-2520
Fax (919) 494-7804

October 1, 2010

Ms. Angela Harris, County Manager Via. Hand Carry
113 Market Street
Louisburg, NC 27549

Dear Ms. Harris,

On behalf of the Town of Franklinton | would like to express our appreciation for the
County’s willingness to work through the water shortage problem that was brought on
by the recent drought conditions. Mother Nature can sometimes present us with very
difficult challenges! But just as she presented us with this challenge she also provided
us with the solution when this week’s rain restored the Town’s reservoirs.

As of today, the water supply from the Water Treatment Facility has been restored to
the County. Town personnel have opened all valves so that Franklin County can again
pull finished water as necessary. As has been the practice in past water shortage
situations, the Town does not expect the County to pay for any water it did not receive
and the water invoice for the month of September, 2010 will be adjusted accordingly.
Additionally, the Town is prepared and offers the County the option to increase future
flow to the County if it needs to make up any shortage.

The Town has already taken steps to improve the upper reservoir to eliminate this
situation from occurring in the future. The Town has completed the Preliminary
Engineering Review (PER) and the Environmental Assessment (EA) to prepare for such
improvements which will increase the volume of the pool from the current ten million
gallons to one hundred million gallons. The Town has secured a grant in the amount of
$823k from the Rural Center and has just this week applied for a $3M grant from
Federal Stimulus Funding.

Please share a copy of this memo with your Board of Commissioners at your next
opportunity and again, thank you for your cooperation in working through this situation. |
assure you that the Town is working diligently to improve the quality and availability of
water to Franklinton and to Franklin County.

Regards,

Larry Carver, Town Manager



HIBIT 8
EX Office of County Manager

113 Market Street

!AF nkl l n Louisburg, NC 27549
'_ Phone: 919.496.5994
guﬁl:lty Fax: 919.496.2683

A Research Triangle Region Community
www.franklincountync.us

October 5, 2010

Mayor Elic Senter
Town of Franklinton

P. O. Box 309
Franklinton, NC 27525

Dear Mayor Senter:

The Franklin County Board of Commissioners met last evening and discussed the legal
ramifications of the Town of Franklinton’s recent suspension of the County’s water
supply and the Town’s intention to move forward with a costly expansion of its reservoir.

Based on that meeting, the County, through a consensus of its Board of Commissioners,
directed this office to respond to the Town’s suspension of the County’s water supply.
The Town stopped water supply to the County in order to avoid implementation of
further water restrictions on the Town’s retail customers, rather than implementing equal
water restrictions across the Town’s entire customer base, retail and wholesale. The
contract between the Town and the County does not contain the County’s consent to
discriminatory suspension of water supply in times of low flow. In fact, the contract
demands curtailment of the water usage in equal proportions. Neither does the Town’s
Water Shortage Response Plan provide for different treatment of retail and wholesale
customers in times of low flow. The North Carolina statutory and regulatory scheme
pursuant to which the Water Shortage Plan was implemented, does not state that
wholesale and retail customers may be treated disparately under low flow conditions.
North Carolina’s Constitution does not allow for such discriminatory treatment either
without customer consent. The Town shifted the consequences of a low flow condition
onto the County. The County has to have a stable, reliable water supply source, which the
Town is not, if it continues to discriminate unfairly against the County’s customers and in
favor of its own retail constituency.

Prior to the action by the Town, Town Manager, Mr. Carver, communicated with Mr.
Mendenhall, the Franklin County Water and Sewer Director, the Town’s intention to
cease the flow of water to the County above and beyond any necessary operations to
address general maintenance and/or repair of the system. When Mr. Mendenhall stated
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County’s objection and noted that such action by the Town would be considered a breach
of the water contract, Mr. Carver acknowledged the condition of breach and responded
that the “Town would do what the Town had to do, that of looking out for Town
citizens.” The Town has breached its contract with the County. Consequently, the
County has no further obligation to perform under the contract. Any condition of
resumption of water purchases must include the Town furnishing adequate assurance of
future performance, namely, that discriminatory treatment in low flow conditions will not

be repeated.

The fact that Town did not provide the required amount of water (350,000 gpd) under the
contract is a concern for County officials. Such failure has become a focal point in light
of Town’s recent consideration of imposing a $6.65 water rate (later lowered to $5.75).
The County remains concerned over the Town’s water rate and its costly plans to expand
its reservoir ultimately at County taxpayer expense. When the County adds to this that its
supply is apparently subject to complete suspension whenever the Town wishes to choose
between its retail customers and those of the County, County has no intention of
reopening the valve allowing flow of the Town’s water into the County’s system. The
County must act to protect its own ratepayers.

The County would like to move forward with an amicable resolution of the issues
recently caused by the actions of the Town. Mayor Senter, you recently suggested that
our respective professional staffs meet to begin a process of reviewing our ongoing and
future contractual relationships. Now appears to be the time for that process to begin.
During those discussions, hopefully an agreement can be reached on the issues at hand.
The County stands prepared to meet in an expeditious manner and to resolve these
differences.

In conclusion, the cost of water to the County has reached unaffordable levels. If the
Town continues in the direction of plant expansion, such cost will only increase. Can the
Town meet its obligations to its customers without unreasonably imposing the cost on
County customers? Hopefully, an accord can be reached which is reasonable to all.

Please contact me to set up a time when we might meet to begin our discussions. Until a

resolution is reached, the County will not be purchasing any water from the Town. You
may contact me at any time if you have additional questions or concerns.

Sincerely,
a«vtw/é\%. (\X[A—.ﬂ.——.:______
Angela L. Harris

ce: Board of Commissioners
County Attorney



EXHIBIT 9

452 TOWN OF FRANKLINTON

Wﬁ“ Post Office Box 309

Q ; :LJ Frankiinton, North Carolina 27525
8P (919) 494-2520

Fax (919) 494-7804

October 18, 2010

Ms. Angela Harris, County Manager
113 Market Street
Louisburg, NC 27549

Dear Angela,

The Town of Franklinton is in receipt of your letter dated October 5, 2010 regarding the
existing water contract between the County and Town. | would like to respond and
address the County’s concerns.

During the month of September, 2010 Town staff reported a rapid decrease in the inflow
of raw water into the Town’s reservoirs as a result a lack of any significant amount of
rainfall in our area in July and August. The Town staff met with Town Commissioners
during a special meeting called on Tuesday, September 7, 2010 and suggested that the
Town implement Stage Il water restrictions immediately on its customers for the
foreseeable future and also suggested that the County be allowed to draw water from
the Town until the reservoir reached a pre-determined point at which the supply of water
available to Town residents would be in jeopardy. The Commissioners carefully
considered the limited flow and available water supply and voted to implement these
water restrictions on all customers.

| believe it important that the County have a full understanding of the communication
and the Town Manager’s attempt to coordinate with the Public Works Director during
the period of time leading up to the water being turned off to the County. The Town
Manager initiated a meeting with the County’s Public Utilities Director on Monday,
September 6 in advance of the aforementioned Town Commissioners meeting. The
Town Manger informed the Public Works Director that because of the then current
drought conditions and the lack of any significant rain in the forecast that the Town may
need to halt water flow to the County to avoid running out of raw water. The County’s
Public Utilities Director indicated he might prefer to reduce the flow earlier rather than
later to avoid a complete shutdown and said he would contact the Town Manger soon
after he had an opportunity to determine how best to proceed. On Monday, September
13, one week later, the Town Manager again contacted the Public Works Director and
indicated to him that the pool of available water was continuing to fall and inquired as to
the Public Works Director’s decision regarding reducing the flow rate to the County.
The Public Works Director informed the Town Manager that he had been too busy to
think about it but would get back to the Town Manager quickly. The following week,
having had no input from the Public Works Director and faced with a rapidly falling water
level, the Town Manger ordered the water shut off to the County. When the Town
Manager informed the Public Works Director that the Town was taking such action, the
Public Works Director informed the Town Manager that the Town was in breach of its



contract obligations, to which the Town Manager responded that he had no other
alternative.

Since the County has additional suppliers for water and the Town does not; the County
has in past droughts accommodated the Town’s need to restrict flow to maintain a
limited but adequate supply to Town citizens. The Town restrictions in this situation
included limitations for all customers which prohibited among other things all outside
water use and resulted in discontinuing watering of the High School’s Athletic Field, the
County Park and shutting down the car wash. As far as | know, the County did not incur
any additional expenses or suffer any water shortage nor did its customers have
restrictions placed upon their usage. The assertion that the Town treated the County in
a discriminate way is therefore unfounded. The drought created an emergency which
led to the situation. The contract calls for the Town to be able to limit the County in the
same way it limits its customers. To our knowledge, we have no physical way to “limit”
the County other that requesting to reduce or cutoff the flow. We have never had to
discuss limits due to emergency drought conditions because the County was always
willing to work with us and draw from the County’s other suppliers. This working
relationship has been mutual over the past years. When the County needed extra
water, the Town endeavored to supply, and during certain emergency situations, the
County provided the Town water. The relationship has been one of amicable neighbors
working together during tough times.

Your letter also speaks to the County’s concern that the Town is moving forward with a
costly expansion of the Town’s water reservoir. Over recent years, the Town’s dam has
suffered storm damage and silt build up. The need to repair the dam has been in the
Town’s Capital Improvement Plan for over ten (10) years and the significant cost of
repairing the dam has been discussed by the Town for the last several years. With the
recent availability of grant funding, the Town decided to apply for a grant to improve the
Town’s dam. These repairs will increase the Town’s ability to withstand such drought
conditions and will improve the supply of water to the Town and to the County. The
results of the grant applications are as of yet unknown. So there has been no final
decision about the dam or its renovations or how to fund and pay for those renovations.
Your conclusion, therefore, that the County taxpayers are to be burdened with this
endeavor is confusing. There also seems to be a misunderstanding about water rates.
The Town does not have a wholesale rate and retail rate. The Town has a “in-town”
and “out of town” rate. The County’s water contract specifically requires the Town to
charge the County the same rate that the Town charges it’s “in-town” customers.

As we have had much discussion with the County and the Town’s customers about the
recent water rate, | wish to confirm that the Town understands its recent water rate
increase was significant and has impacted all of its customers. The Town’s
Commissioners discussed ways of implementing changes through means of future
costs savings and will seek alternative ways to avoid future increases to water rates. As
you will recall from our prior discussions, the State in the Town’s annual audit mandated
that the Town’s utility funds operate with a self-sustaining rate structure. The rate
increase this year was in direct response to this audit report and incorporates our debt



associated with the renovation of the water treatment plant which was completed this
past fiscal year.

Your letter states that the County views the Town to be in breach of the contract
because of the service interruption and that the County desires a “new contract” for
water. As you know, the existing water contract does not expire until 2022 and the
Town stands ready to meet its obligations under the contract as we communicated in
our letter dated October 1, 2010. Pursuant to our Agreement, the Town anticipates
billing the County at the end of October for its contracted monthly purchase. The bill for
the Month of September, during which the water was turned off to the County for nine
(9) days, is attached. There is approximately a 20% reduction in the normal bill as it
appears the County pulled 80% of its contracted volume in the first twenty (20) days of
the month. The bill is only for the amount of water actually pulled by the County. With
regard to your claim of breach, | must point out that the County was only short 2.5M
gallons of water which is an incredibly small amount of water in the overall scheme of
things. In fact, there have been months where the County failed to draw as much as
2.5M gallons voluntarily. To County’s use this minor interruption of service in the face of
the Town’s efforts to communicate and mitigate the impact, and in light of past
precedence in times such as these is concerning.

We wish to continue our long and mutually beneficial working relationship in a congenial
manner. The continued growth of our area both in and out of Franklinton is dependent
upon of our partnership. As we look forward to our future, the Town hopes that its
investment in the infrastructure such as the dam, will work to the benefit of the County
and the Town. As the only body of water which serves both Town and County, the
Town will act deliberately and prudently as a steward of this valuable resource. As |
understand, the fate of Kerr Lake as a water supply is being discussed including a
proposed scenario in which the Army Corp of Engineers would relinquish control to the
two states to mutually determine the supply and quantities drawn from it.

The last thing that the Town needs or desires is a dispute with its neighbor. | urge the
County reassess their position based upon the foregoing.

Regards,

Elic A. Senter, Mayor









TOWN OF FRANKLINTON
Post Office Box 309
Franldinton, North Carolina 27525

A 7 (919) 4942520
Fax (919) 494-7804

November 14, 2010

Ms. Angela Harris, County Manager Via. Hand Carry
113 Market Street
Louisburg, NC 27549

Dear Ms. Harris,

Enclosed is the invoice for water purchases from the Town of Franklinton for the month
of October, 2010 in the amount of $61,456.91. The Town believes your claim of breach
of contract is unfounded and that the contact cannot be terminated at will. The invoice
amount is consistent with the County’s purchase obligation under that contract as the
water was available to the County for the entire month of October.

The Town encourages the County to reconsider its obligations under the contract as the
County will ultimately be paying twice for the water it is currently purchasing which is a
terrible waste of public monies.

Regards,

Larry Carver, Town Manager



Month of October, 2010

Water Bill To - FRANKLIN COUNTY DEPARTMENT OF WATER AND SEWER

From - Town of Franklinton

County Consumtion as metered Near NC 56 & SR 1003 Intersection

Flow Reading Reading
Direction 8/31/2010 9/30/2010
Entering 63400 63400
Leaving 927213000 933694000
Leaving 29634400 29761200

Total leaving Franklinton system to the East
Franklin County Park
Franklin County Park Irrigation

Total County Consumption:

Credit for Town customers using County water on US 1.
6760 Car Wash 3230 US 1 HWY
6770 Elvis Morgan 3194 US 1 HWY
6743 Vacant 3189 US 1 HWY
6741 McCracken Oil 3176 US 1 HWY/ Road Noise 3176B
4035 Dunbar Auto Sales 4078 US 1 HWY
6740 Budget Inn 3048 US 1 HWY
4038 Franklin-Vance-Warren OP 4225 US 1 HWY
4039 Usher Association 4441 US 1 HWY
Total County Credit for US 1 consumption

Total County Consumption less US 1 Credit:

Total County Contractual Commitment: 350k gals/day X 31 days =
Less Credit for County Consumption on US 1
Total Purchase Volume:

Total County Invoice

Meter # 1
Meter # 2

Rate/ 1k gals

Usage in Gallons
0

125,000

126,800

251,800

1,040

346
1,386

10,850,000
161,842
10,688,158

Amount Due

$5.75

Due By:

$61,456.91

11/30/2010
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(919) 494-2520
Fax (919) 494-7804

December 8, 2010

Ms. Angela Harris, County Manager Via. US Mail
113 Market Street
Louisburg, NC 27549

Dear Ms. Harris,

Enclosed is the invoice for water purchases from the Town of Franklinton for the month
of November, 2010 in the amount of $$60,375.00 as set forth in our agreement dated
March 8, 1982. Also enclosed is a copy of the invoice for the month of October, 2010 in
the amount of $61,456.91 which is to date unpaid. | would like to remind you that the
Town of Franklinton believes your claim of breach of contract is unfounded. A party
cannot be held in breach of contract for a force majeure condition, in this case the lack
of rainfall.

Also, | want to reiterate that the Town has developed a plan that can lower the rate to
$5.29 as we discussed last we met. | have enclosed a copy of the memo received from
Chuck Murray indicating that $5.35 would be acceptable, $.06 higher than what |
proposed to you.

Additionally, | have enclosed a copy of our current agreement that is highlighted as to
the County’s commitment to purchase water from the Town in the amount of 350,000
gallons daily during the Term of the agreement which does not expire until March 8,
2022.

The Town once again encourages the County to reconsider its obligations under the
contract as the County will ultimately be paying twice for the water it is currently
purchasing which is a terrible waste of public monies.

Regards,

Larry Carver, Town Manager



Month of November, 2010
Water Bill To - FRANKLIN COUNTY DEPARTMENT OF WATER AND SEWER
From - Town of Franklinton

County Consumtion as metered Near NC 56 & SR 1003 Intersection

Flow Reading Reading
Direction 10/30/2010 11/30/2010
Entering 63400 63400
Leaving 933694000 933694000
Leaving 29761200 29761300

Total leaving Franklinton system to the East
Franklin County Park
Franklin County Park Irrigation

Total County Consumption:

Credit for Town customers using County water on US 1.
6760 Car Wash 3230 US 1 HWY
6770 Elvis Morgan 3194 US 1 HWY
6743 Vacant 3189 US 1 HWY
6741 McCracken Oil 3176 US 1 HWY/ Road Noise 3176B
4035 Dunbar Auto Sales 4078 US 1 HWY
6740 Budget Inn 3048 US 1 HWY
4038 Franklin-Vance-Warren OP 4225 US 1 HWY
4039 Usher Association 4441 US 1 HWY
Total County Credit for US 1 consumption

Total County Consumption less US 1 Credit:

Total County Contractual Commitment: 350k gals/day X 30 days =
Less Credit for County Consumption on US 1
Total Purchase Volume:

Total County Invoice

Meter # 1
Meter # 2

Rate/ 1k gals

Usage in Gallons

0
0
100
100

600
342,424
343,024

343,124

19,165
22,636

569

577
59,300

10,500,000

10

10,500,000

Amount Due

$5.75

Due By:

$60,375.00

12/30/2010



TOWN OF FRANKLINTON
Post Office Box 309
Franldinton, North Carolina 27525

A 7 (919) 4942520
Fax (919) 494-7804

January 19, 2010

Ms. Angela Harris, County Manager Via. US Mail
113 Market Street
Louisburg, NC 27549

Dear Ms. Harris,

Enclosed is the invoice for water purchases from the Town of Franklinton for the month
of December, 2010 in the amount of $$62,452.46 as set forth in our agreement dated
March 8, 1982. | would like to reiterate that the Town of Franklinton believes the
County’s claim of breach of contract is unfounded. A party cannot be held in breach of
contract for a force majeure condition, in this case the lack of rainfall, and that the Town
further believes it acted in good faith and in accordance with the terms of our
agreement.

The Town once again encourages the County to reconsider its obligations under the
contract as the County will ultimately be paying twice for the water it is currently
purchasing which is a terrible waste of public monies.

Regards,

Larry Carver, Town Manager



Month of December, 2010

Water Bill To - FRANKLIN COUNTY DEPARTMENT OF WATER AND SEWER

From - Town of Franklinton

County Consumtion as metered Near NC 56 & SR 1003 Intersection

Flow Reading Reading
Direction 11/30/2010 12/30/2010
Entering 63400 63400
Leaving 933694000 933694000
Leaving 29761400 29761800

Total leaving Franklinton system to the East

Franklin County Park
Franklin County Park Irrigation

Total County Consumption:

Credit for Town customers using County water on US 1.

6760
6770
6743
6741
4035
6740
4038
4039

Car Wash 3230 US 1 HWY

Elvis Morgan 3194 US 1 HWY

Vacant 3189 US 1 HWY

McCracken Qil 3176 US 1 HWY/ Road Noise 3176B
Dunbar Auto Sales 4078 US 1 HWY

Budget Inn 3048 US 1 HWY
Franklin-Vance-Warren OP 4225 US 1 HWY

Usher Association 4441 US 1 HWY

Total County Credit for US 1 consumption

Total County Consumption less US 1 Credit:

Total County Contractual Commitment: 350k gals/day X 31 days =

Less Credit for County Consumption on US 1

Total Purchase Volume:

Total County Invoice

NOTE: Some meters were estimated due to weather problems.

Meter # 1
Meter # 2

Rate/ 1k gals

Usage in Gallons

0

0
400
400

142
114,391
114,533

114,933

10,861,298

Amount Due

$5.75

Due By:

$62,452.46

1/30/2011
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